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July 7, 2008

The Honorable Stephen L. Johnson
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Johnson:

We are writing because of our grave concems over the current status of implementation
of the Clean Water Act. Since 1972,the Clean Water Act has achieved remarkable progress in
improving the water quality of the nation's rivers, lakes, and streams. New information obtained
by our Committees indicates that enforcement of key provisions appe¿lrs to be faltering.

An effective and robust enforcement regime is central to protecting the nation's waters
and fulfilling the goals of the Clean Water Act. V/e have obtained an internal document from the
Environmental Protection Agency (EPA) that indicates that the Supreme Court's decision in
Rapanos v. United Stares, combined with guidance to implement the decision issued jointly by
EPA and the Army Corps of Engineers, has resulted in significant adverse impacts to the clean
water enforcement progam. This document was provided to us by the environmental group
Greenpeace and appears to be authentic.

This internal document is a March 4,2008, memorandum from Granta Y. Nakayama,
EPA's Assistant Administrator for Enforcement and Compliance Assurance, to Benjamin
Grumbles, EPA's Assistant Administrator for'Water.' In the memorandum, Assistant
Administrator Nakayama examines the implications of the Rapanos decision, which failed to
produce a controlling majority opinion, but, instead, produced three distinct opinions on the
appropriate scope of Federal authorities under the Clean V/ater Act: (l) the Scalia "relatively
permanenlflowing waters test, supported by 4 justices; (2) the Kennedy "significant nexus" test;
and (3) the Stevens dissenting opinion, supported by the remaining 4 justices, advocating for
maintenance of existing EPA and Corps authority over waters, including wetlands.' Assistant
Administrator Nakayama also assesses the implementing guidance issued by EPA and the Corps
in June 2007.'

t U.S. Environmental Protection Agency, Memorandum from Granta Y. Nakayama,
EPA's Assistant Administrator for Enforcement and Compliance Assurance, to Benjamin
Grumbles, EPA's Assistant Administrator for Water (Mar. 4,2008).

2 
126 s.ct.2zos (2006).

3 U.S. Environmental Protection Agency and U.S. Corps of Engineers, Clean Water Act
Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v. United States &
Carabell v. United Stales (June 5,2007).
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Mr. Nakayama concludes that the decision and the implementing guidance are having a
"significant impact on enforcement" and calls for revisions to the guidance in order to
"significantly improve the predictability and efficiency" of the enforcement program. o

In the memorandum, Mr. Nakayama states: "Data collected from the regions shows that a
significant portion of the CWA enforcement docket has been adversely affected."s He also
states: "The Rapanos decision and the resulting Guidance have created uncertainty about EPA's
ability to maintain an effective enforcement program with respect to other CV/A obligations."

According to Mr. Nakayama,the Rapanos decision and the guidance "negatively affected
approximately 500 enforcement cases" in just nine months.u The memorandum indicates that
between July 2006 and December 2007, the agency made a conscious decision not to pursue
enforcement of as many as 300 Clean'Water Act violations because of the jurisdictional
uncertainty created by the Rapanos decision and the guidance. This represents a sizable
proportion of EPA's approximately 1,000 civil administrative and judicial enforcement cases
under sections 3ll , 402, and 404 of the Clean Water Act undertaken in FY 2007. Mr.
Nakayama's memo also identifies"l4T instances where the priority of an enforcement case was
lowered" due to the Rapanos decision and the guidance and 61 enforcement cases in which the
Rapanos decision and guidance provided an affirmative defense to polluters.T

This sudden reduction in enforcement activity will undermine the implementation of the
Clean Water Act and adversely affect EPA's responsibility to protect the nation's waters. Yet
instead of sounding the alarm about the EPA's enforcement problems, the agency's public
statements have minimized the impact of the Rapanos decision. On April 16,2008, when
Assistant Administrator Grumbles testified before the Committee on Transportation and
Infrastructure about the implementation of the Clean Water Act after Rapanos, Mr. Grumbles
failed to inform the Committee that approximately 500 enforcement cases had been negatively
affected.s Mr. Grumbles also did not inform the Committee that the head of EPA's Office of
Enforcement and Compliance Assurance recently told him that Rapanos and the guidance had
created uncertainty about EPA's ability to maintain an effective enforcement program. Instead,
he said that Rapanos and the guidance had "generated the important benefit of greater

o U.S. Environmental Protection Agency, Memorandum from Granta Y. Nakayama,
EPA's Assistant Administrator for Enforcement and Compliance Assurance, to Benjamin
Grumbles, EPA's Assistant Administrator for V/ater (Mar. 4,2008).

5 Id.
6 Id.
7 Id.
8 Testimony of Benjamin H. Grumbles, Assistant Administrator, U.S. EPA, before the

House Committee on Transportation and Infrastructure (Apr. 16,2008).
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coordination among" EPA's clean water programs, including the Office of Enforcement and
Compliance Assurance.e

Our Committees are investigating these enforcement problems. To assist our
Committees' investigation into this matter, we request that you provide our Commiuees with
complete and unredacted copies of (a) communications between EPA regional offices and EPA
headquarters relating to the data collected and referenced in the March 4,2008, memorandum
from Assistant Administrator Nakayama to Assistant Administrator Grumbles; (b)
communications within each EPA regional office relating to the March 4,2008, memorandum;
and (c) all other communications related to the March 4,2008, memorandum from Assistant
Administrator Nakayama to Assistant Administrator Grumbles. Please provide the
communications referenced in (a) and (b) bV July 14, 2008, and the communications referenced
in (c) by July 21,2008.

We also request that you answer the following questions and provide the following
information by July 2I,2008

l. The guidance states that it relates only to those provisions at issue in Rapanos and does

not address or affect other subparts of the EPA and Corps of Engineers regulations or
response authorities. Nevertheless, EPA data indicate that EPA regional offices have

applied the guidance when identiffing violations for both the National Pollutant
Discharge Elimination System (NPDES) permit program (section 402) and Oil Spill
(section 3l l) enforcement programs.

a. Does the guidance apply in cases other than interpreting Clean Water Act
jurisdiction for discharges subject to permitting under section 404? What are

EPA's policies (formal or otherwise) regarding the impact of the Rapanos
decision and the guidance on jurisdiction under sections 402 and 3l I of the Clean
W'ater Act? Is this policy consistent with actions taken by EPA regional offices?

b. Do the EPA regional offlrces use the guidance in making jurisdictional
determinations under sections 402 and 3l l? If so, under what authority or
direction are EPA regional offices applying the guidance to the section 402 and
3l I programs?

If not, please reconcile that position with the table provided by Associate
Administrator Christopher Bliley in his correspondence to Chairman Oberstar
dated March 21,2008, titled "Effects of Rapanos on EPA's Civil Enforcement
Program, Summary of Regional Responses, Covering Period of July 2006 through

e Id.
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December 2007." Also, please provide a similar, updated table for the period
January 2008 through June 20,2008.

2. Please provide all guidance and documents from each EPA region regarding each
region's policies regarding the relationship between the Rapanos decision and guidance
and establishing jurisdiction under sections 3ll , 402, and 404 of the Clean Water Act,
including for enforcement actions for violations of the Act.

3. Assistant Administrator Nakayama referred to "uncertainty about EPA's ability to
maintain an effective enforcement program" and stated that a "significant portion of the
CWA enforcement docket has been adversely impacted." What entity or office, or what
individual or position, at each EPA regional office and at EPA headquarters is
responsible for decisions to either pursue or not pursue formal and informal enforcement
actions for suspected Clean'Water Act violations in light of the uncertainty about EPA's
jurisdiction identified by your Assistant Administrator? Is this the same entity, off,rce,

individual, or position that determines whether to o'lower the priority" of an enforcement
action based on the uncertainty about EPA's jurisdiction?

4. When EPA makes jurisdictional determinations for enforcement actions regarding
violations of sections 3ll, 402, and 404, are such determinations made with an implied
presumption ofjurisdiction or non-jurisdiction for intermittent and ephemeral tributaries
to traditionally navigable waters and headwater streams, including associated wetlands
for such waters?

If there is an implied presumption of non-jurisdiction, what is the policy
justification for this presumption, and what is the legal basis for making such a
presumption? Please provide all documents that include EPA and other
executive agency deliberations regarding this policy or practice.

If there is an implied presumption of non-jurisdiction, please explain how this
presumption is consistent with the stated goal of the Clean Water Act "to restore
and maintain the chemical, physical, and biological integrity of the Nation's
\ryaters."

c. If there is an implied presumption of non-jurisdiction, please clarify EPA's
statement to Chairman Oberstar, dated May 15, 2008, that "...EPA and the 45

states authorized to issue NPDES permits, as a standard practice, do not question
CV/A jurisdiction when a discharger applies for a permit. . .." [Emphasis added].

To what extent has EPA's Criminal Enforcement Program regarding Clean Water Act
violations been impacted by the Rapanos decision and the guidance? Please provide all
documents involving these impacts.

b.

5.
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The Committee on Transportation and Infrastructure has jurisdiction over the Clean
V/ater Act and its implementation. The Committee on Oversight and Govemment Reform is the
principal oversight committee in the House of Representatives and has broad oversight
jurisdiction as set forth in House Rule X. An attachment to this letter provides additional
information about how to respond to the Committees' request.

If you have any questions concerning this request, your staff may contact Ryan C. Seiger
of the Committee on Transportation and Infrastructure at (202) 225-0060 or Greg Dotson of the
Committee on Oversight and Govemment Reform ar (202) 225-4407.

Sincerely,

Ø,*,A/r^(*
(H:#*oberstar

Committee on Transportation
and Infrastructure

Enclosures

cc: John L. Mica
Ranking Minority Member
Committee on Transportation

and Infrastructure

Tom Davis
Ranking Minority Member
Committee on Oversight

and Government Reform

lf^ .^ tttrlkq. Wagtaa-o,
Henry A. Waxman
Chairman
Committee on Oversight

and Government Reform
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SUBJECT:

FROM:

Beqiarnin Gnrmbles
,4,ssistant e,ltnioirätor for Water

Thank you for tle oppornrnity to pro$_de comrnents on the June 6, 2007 memo.cte an water,4.c t Jur isdic tiå i rr aií ;s i'h, u s. s,rp;;;;-i"î*ì,, o 
" 

cís ion in Rapano sv' united states & carabe, ,. uir¡ii'F*""(.,rhe. Guidance,). oECA,s 
"ommenL

reflecr our experience over the r*t r"*n ÀoTF ! imprementing the Guidance. TheGuidance was issued to"pprv rot"rv 
"îi*¡q* påsã'ö;:tion 404) under theCtean water a"t rcwa); ;ñh;rå;öirn"gionr.*ä;ppü"d 

rhe guidance whenidentifiing violatiàns ro':ma tr,. i.ri,-öËi'Cs*ñilöj;-í"dii'rou, (section 3l l)enforcement progra¡ns' and ou¡ *r** therefore,;í;'il; L*p"ri"o"", as wer.
.ECA co'ected and compired aqø fro.rn the regions describing the cwAenforcemenr program 

$pacts "aõ; Röo¡ decision ää *," öîi¿*e. we haveincluded a summarv qt¡ìig-qar"erä'i*o." the imporrance of rhese issues roo'ca we have aLo identifiJ õäñäT-of the c^i¿À* tiat have impeded ourefforts to pursue enforcerhe¡t, and where 
"ì*¡nou*, *¿ï"¿ä*ions to the Guidancecan significantlv imRrove 

s¡i.øfaiiñr, "ro "rn"¡"n"ylïã* öwa compriance

;:i:ffitions 
and enforcement efforts to ensure that our natioo'J*ur". quariry is

R€cvcred/Recvcrabro o pfÍnted Hrh v"$',""ii&ffii:Jift'.: ,ä[ti';ä;åll,nil,. ,,o""o cnbrine rree Recycrod papef
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PoSt-Rapanos fmr¡acts éli Enforcement

Data collected from the regions shows that a significant portion of the CWA
enforcement docket has begn adverseþ affected. wlúþ *r o 

"oi 
u¡i"ir'Àrn-"g"irt

whether thde impacts are 
-due 

primariiy to the Raþanos decision or to the Guidance, this
informæion revealed that from JuLy 2oo6 to the pieseng ttre regions decided not to pursìe
formal enforcement in 304 separate ir¡stances wñere oére weõpoþntial CwA violafions
blause ofjurisdictio-nal uncertainfy. In addition, the regions ¡¿ät¡nr¿ 147 instances
y.hïg mg priorityl of an enforc"**t case w¿u¡ loweredãue t" j*¡r¿¡"tional concems.Filally, the regions indicared that lack of CWA jurisdiction tras ueen asserred, as an
affi¡mative defense in 6l enforcement cases since July 2006. Th;, since July 2006, the
Rapanos decision or the Guidaoce negatively affectd approximately 500 enforcement
cases' \{hen compared to EPA's annual enlùrcement rÅitt" for Fy2007 where EpA
resolved 

3 
to919¡upproximately 1,000 civil ad¡irinistrativ" *¿ ju¿i"i"r enforcemenr

cases under CWA sections 3 I l, 402 and 4o4, itis clear [hat there tras ueenàsigrii"*,
impact on enforcement. Att¿ched to this memo is a copy of the table that shows the
volume of Federal enforcement activities affected av itá n p"r.o ¿""i.iãn. 

-- '.: -'--

sineæ t}.e Rapanos decision and the issuance of the Guidancq my staffhas been
T:isti"g the regions in coflecring evidence to zupport vioration determinations whereCWAjurisdiction is at lssue. The largest burden iì tr,"r" efforts stems ftom the impliedpresumption of non-jurisdiction for thi most.common t¡rp", or*Jers in oru couriqy,intermiltenland ephemeral tributa¡ies to traditionally návigable *ur"r, a¡rd headwater
y-ettands' This presumptive exclusion can only u" oï"t"oñr" uy 

"i"rour"e-intensive"significant nexus analysis" as described in the Guídance. lertonning tr,.r" *ul:¡rÃ n*had a detrimental impact on CWA 404 enforcement efforts by significantly increasing
resources expended ou gatheringjurisdictional evidence, red;"i"g tn" pi"ãi"t"u1lr;t
thesê evaluations, and increasing the time it t¿kes to **pr"t" ttràîetermination- Forexarnple, in order to deuronstrate jurisdiction in small a¿min¡rnutiu" cases, regions arespending thousands of dollars to åodel now an¿ conduit extensive field investigations.

' The Rapanos decision and the resulting Guidance have created uncertainty aboutEPA's abilityto maint¿in an effective enforceirent program with respect to other CWAobligations. 'For instance, it is unclear wherher mprins-an¿ oil poltution Act (OpA)programs should use the Guidance when collecting evidence for enforcem""t àur"s, or,because footrote r7 restricts the apptication of the-Guidance to r""tior,404, whetherEPA's evaluation ofjurisdiction ii governed by some other standard, such as the Rapanosdecision itself. This creates uncertainty for EpA arrd the r"gril.d;"mmunity as towhether there has been a violation of the Rct. such uncertai¡rry,lr"i" in derays inenforcement and increases the resources needed to bring enforcement cases under theseproglams.

I 'Lowering of a priority-'mcans changrng from a formal to an informal enforcement response,reducing the amounr of the civil p"nurt, oisignificantrydetayingiiãiJriurion of a case.
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Imnediments úo Determinins Violations Un;er the Guidance

The Guidance's procedure for establìshing jruisdiction for not-relativeþ
permanent (intermittent and ephe,meral) tibutaries at¿ tfrei. adjacent wetlands has
cre¿ted the most significant challenge to maintaining an effective and efficient
enforcement program. This challenge is significant becaose these types of waters are the
most prevalent tlÞes of wat€r bodies found in ttre United States. Onã estimate2 of the
extent of intermittent and ephemeral tributaries in the United St¿tes.formd that 95% of the
stea¡n channels andQ%of the total ste?m channel length *." *-porJ;ñ;t;l 

*

:.".o9-9td!..streams;3 in arid areas, this percentage is even higher. negion 9 estimates
thzt9ío/o ofArizona's steams and rivers are intennittent and epherneral and that 97%o oî
the state's NPDES perrrits a¡e located on intermittent and ephemeral steamsj 

-Tü; --
inte¡rniÍe¡t and epherneral waters are vital to the protection of our Nation's steams and
rivers and are where many compliance determinations and enforcement actions arise.

-The most signific,ant chailenge affecting CWA enforcemeit is found in Section 3
of the Guidance. The Guidance redefines the word hibutary by restricting ttre definition
of a ftibutary to a single süeam segment of the same stream order. This lias come to behol as thæ concept of'televant reactt." In appþing the Guidance úo evaluate whether
a tributary has'a signi6cant nexus to a taditionJty na:øgatte water, EpA is lt"tit"d ;; ür"
geographic extent of the'televant reach" of that tibutary. The concept ofrelevant reâch
is not found in the technical literatu¡e, the dictionary deñnition of a tributary, or in the
R3n1ys decision. Applying the concept of relevant reach as the unit of measure for a
significant nexrr,s sr;¿lu¿tion of srnaller tributaries (includ.ing intermittent uno 

"pnemeratibutaries) isolates the srnall tibutary and ignores the nexus of the ftibutary.y.t"* 
", "whole to the fraditionally navigable water. Ttre conc€pt of relevant rearh aiso-ignores

longstanding scientific ecos]¡stem and watershedprotàtion principles critical to--oti"g
the goals of the CrtrA' A more taditional a¡rd scientificanylcepied ecological 

"oncepi,which is not precluded-by ttre Rap¿nos decision, rebognizes ttre ùtal role trilutary 
'ç -'

systems play in maintaíning the biological, physical and 
"h"-i""l integrity of waiers of

the United States, including taditionatly navigable waters.S The relevant reach conceot
artificialþ isolates each element of a watersheã into numerour inaui¿*i;ã.sãuúlä;
independent hib uta¡ies-

2 Frie, K'M', B.R Johnso4 D-M- walten, and J.E. Flotemersch, I ssesstng Headwater streams: Línking
!yú^p? to sieam Nennrrcs. preseuæá at science Forum 2004, washington, DÇ June ro-3, 2004.' First and second order sheams are rougtrly equivalent to ephemeral and intermineut streanuì in a¡id a¡casand a¡c collcctively referred to as hcad *t".,-t .ur .'U'S' EPA Rcgion 9' 2003. comment tetter on the Advanced Notice of proposed Rulemaking on the CleanWater Act Regulatory Definition of sWaters of the United Statcs.,,- Alexander, Richard 8., Elizabcth w. Boyer, Richard À smith, Grcgory E. schwatz, a¡d Richard B.Moore, 2007- The Role of Headwater Srea¡ru in Downsûeam water euality. Joumal of the A¡nericanwarer Resou¡ccs Association (JAWRA) 43(r):at-59. Dot: l0.t r r r4.izsi-ioãs.zooz.oooos.*
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ilecommendations Consistent with thert¿- -¿s Decisio4

A few targeted revisions to the Interagency Guidance would address these issues,
while remaining consisteut with the.ltøpa¡os decision These recornmondations would
signr'ficantly improve the efficiencyofiompliance determinations, reduce üie
extraordinary iesourceburden on the enforcement.pnlgram, and result in a more
predictable and efEcient enforcement progra¡n for theiegutated public and iudushies.

.The Deñnition of a TributaÐ¡

We recommend modifying.the definition of a üibutary to eliminate the relevant
steam reach concept embodied in the second sentence of Foõ¡rote 2L and,on page 9.
Instead, we recorune,nd that the definition simply include what is found in tue ¡Ãt
senÛe'lrce of Footnote 2I: "A nibutary is a nafural, man-altered, or man made water body
that carries flow directly or indirectly into a taditionally navigable rvater.', This wilt
resulr in a more commonly recognized definition.f hiúrry;h"t; ;;;"";r*."iørr,
the way tributa¡ies are {1!1ed, fo^r example, in the fields of hydrology and geography.
The te'r:n "relevant reach" is not forurd ritheRapanos decisiór¡ andîy,ro"ing it ao*
$e quidance, the guidance will be mo¡e consistent with the tibutarv discussions-found in
the Rapanos decision. Moreover, our recornmendation will also rã"* tlt;rìr*b *"J'
restictive element of the Guidance that is adversely affecting CWA enforcement.

we recornmend revising the Guidance to incorporate ,Justice Kennedy's
suggestion that, when evaluatingjurisdictiorq it is appropriate tq consider wetlands either
alone or in combinæionwith other "similarly situateà hnds in tlie region.,, (Rapanos, li6
ì'cL 2?08: 2249 (2006)). This increases rhe cerrainry and predicrability orj*ildiÃ;;i
determinations by cons_idering the collective effects from ail wetlands in ttre sarre,"d;;wlel evaluating significant nexus. Moreover, this approach would create resource
efficiearcies because, as Justice Kennedy articulates ín his st¿tements on adminishative
convenience (Rapanos,126 S.Ct. atZZ+S),the initial exercise of demonstrating
significant nexus for a similar group of wetlands could be appfiJ to the next er¡forcement
cnse on comparable wetlands iñ ttre same region. The Guidance should include a
framework for an acceptable'regional analyJis for a significaot o"xu, evaluation, for
example, by iucorporating watershed boundaries su.h ar those defined by the Hy¿rotogic
Unit Code that are currently u_sed in the implementation of Section 303(d) of the CWA
and the development.of TMDLs.

we recommend revising the Guidance's approach for determining whether
tibutary sFearns, without associated wetlands, aràìubject to CWAjurisdiction. JusticeKennedy's opinion inthe Rapanos decision leaves sufficient *o* fo, developinj a 

----

separate, more workable standard for deterrnining whether EPA has authority to iegulate
steams without associated wetlands. For these þes of waters, Justice Kennedy,ä;J
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tnat i'[an ordinary high-water mark] may well provide a reasonable measure of whether
specific minor tibuta¡ies bea¡ a sufficiärt nexus with other regulafed waters to constitute
'havigableu/atef,s"undertheÂct." (Rapanos, 126 s.ct. atzí+r¡,oEcArecommends
that the Guidance include a fliscussion óruring the ordinary higÈr watermarþ combined
with other factual d¿ta on flow, chemisûry or bLlogy, ø prá.,iaT a valid and efficient
measure of sufficient nexus ûo other regulated *aters for-these t¡pes of fributaries. The
measured use of the ordin¡ry high water mark would be simpb iå apply in the field,
reduce r:99urces expend* gd provide more predictability for the il"írãiJprïr¡, eymaking this revision, the Guidance would recognize ttre traditionat anã 

""""pi"decological concepts of the vital role tibutary systems play in maintaining the chemical,
physical and biological integrityof waten of the Unidd õtato, ir,"uairrtt.øiri;nalit '
navigable waters,

To the eKtent that the Guidance is not applicable to enforcement r,¡nder sections
3 I I and 402 of the c\ü4, we recommend that the ofñce of Waær provide additional
clariflcation on how to establish jurisdiction for these prog."rnr,'"ìtirer by: (l) indicating' thatjurisdictional determinations in cwA cases (othei tnä ¿o¿l * not restricted by the
Guidance and that the existing regulafions shodd u" æpiiø to jurisdictional
detenninatiorn ûo the extent they were not affected bv^tt 

" 
Ropai,os decision; or (2)providing clear guidancg as to how jurisdiction shouid be defermined in cases involvingCWA section 402 nd31,l.

Conclusion

. We appreciate the Office of Water's efforts to provide guidance in the wake ofthe questions raised by the Rapanos decision and hope that ou¡ comments, base.d on field
Sx.Rerience 

in applying the Guidancg can infonn apiropriate reuirïonr to the Guidance.tt is-yer¡-unnortant that the regulated communify;¡ th,,g"tators rrave clear andpredictable standa¡ds a¡j approaches by which ¡o determine-and understa¡rd clean waterAct jurisdiction' as well as to ensure oe eme¿can public t¡", ttr" gouls'of the Cleanw1'^tl 19' are being met. Please feel free to call mä or have yo* Jt"ff""u Mark pollins
at202-564-4001, if you would like to discuss these commerrts n¡r*rer.

cc:
Roger Martella
Craig Hooks
Jim Hanlon
Ephraim King
Denise Keehner
Steve Neugeboren
David Evans
Linda Boomaizian
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Effects of Ra. panos on EPA's Ctvil Euforcement program
Summary of Reglonat Responses

Covering Period ofJuly 2006 through December 2002

' Thc total number ofcascs affeclcd bl-Rapanos may be less than the total number ofall cases in the ituee categories; asingle øse may have met the crite¡ia óf nõre ttn¡i oíe caægory.

Region l. I¡stanccs whefe a¡ cnforccmen¡
action was consialered ro b€ àppropriaæ
based on existi¡g violuiouq but wher,e
ftc Rcgion chosc not to pursue formal
cnforccment bæed on thc rmcertainty
about EPAs jurisdicti¡¡¡ overthe
rccciving wafers.

2. Cases whcre an cnforceinent aciion
v¡as considcrcd ûo be appropriatc bascd
on existing violationg but where the
Region chosc to "lowcr the priorilf of
the cæe based on the unccrtainty aborf
EPÁ,'s jurisdiction over t[e receiving
q¡atefs.

3. Aay casc where lack ofCWA
juridiction has bcen assertcd by the
alleged discharger as an aûñrmative
defense to ari enforc€mc,rit action.

¡ (404) I (OP¡c.); 2 (¡f02) I (z|Oa); I (ao2)

2 0 r (402) | (40u404)

3 4 (40u404) 6 (402) 4(40u4M)
4 l3 (oPA);8 (a02) re {a0Ð;6902) ¡4 (404)

5 3 (404) la (aM); ts (402) 6(au);r (û2)
6 86 (oPA); s2(q2t4M') 4(0a404) 3 (oP.{,); 2(4ou4a)
1 3(OPA' l0(a02);a(aoa) 5 (OPá,): 3 (a0.ù 19 (ao2) 2(oPA); r@oÐ;3Q02)
8 106(OPA);3 ø0a4C/.) 8 (oPA); 9 (0a404) 2 (OPA); 2 (4ou404)

9 r r (404) 4 (oPA); 4 (40a); I I @02); 2 goua$a) a(M);5 Ø02);t (40u4M)
l0 | (402) I (oPA[ a (aOa);9 go2) s.(0al;s @02)

TOTAIJ' 30s 147 63


